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" CHAPTER ONE
InrriaL Provisions AND DEFINITIONS
Section A: Initial Provisions
[TO BE COMPLETED]

Section B: General Definitions

PP

8L

ArTicLE 1.X; DEFINITIONS

For purposes of this Agreement, unless otherwise specified:

days means calendar days;

s defpie sich definition and
L where approprice )

Sections 1 through 7 of Part 1T of the £
Property Rights.

right holder includes a federation or an association having the legal standing and authority to
assert rights in intellectual property, and also includes a person that exclusively has any one
or more of the intellectual property rights encompassed in a given intellectual property;

territory means customs territory of a Party and all free trade zones of that Party;

TRIPS Agreement means the Agreement on Trade-Related Asp_ects of Intellectual Property
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Rights, contained in Annex 1C to the WTO Agreement;!
WTO means the World Trade Organization; and
WTO Agreement means the Marrakesh Agreement Establishing the World Trade

Organization, done on April 15, 1994.

: CuartEr Two
LEGAL FRAMEWORK For ENFORCEMENT OF INTELLECTUAL PROPERTY RiGHTS

Section 1: Civil Enforcemeht

}
B prpcisely revies » aocordance with fhe
consideration that the Industric! Pro
S8 G INCATTTOR so carry ot auiivi

FLEAS isioesd s <E$‘3’~3‘ 28 {0 FAZR® syersd et cease the Hz‘.?ffu' 1’!"’¢ r!" ()-’ ;

';"77; ,grr -2 ¥

,e.ri(.lr, FROFEOVE

ArticLE 2.1:  [US/J:Avaapiiry: ofF Cwvin Pr gs;] [EU: Scoes ov e Onag

Ernroremnuny]

the foliowing ndwui d‘ n

[2. EU/Can/NZ: w0, procedures and remedies chall also be effective,

proportionate and dete
ArTicLE 2.X: Ind

frademarks] [US/AT: intellectual property rights], each Party sh‘allA provide
udicial authorities] [NZ: competert authorities] shall have the authority to

prevent ‘fhs,u exporiation]. ?

' For greater certainty, “TRIPS Agreement” includes any waiver in force between the Parties of any provision
of the TRIPS Agreement granted by WTO Members in accordance with the WTO Agreement.

?[ Kor: A Party may comply with its obligation relating to exportation of infringing goods through its provisions
concerning distribution or transfer.]
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Orrion 2: [EU: Each Party shall ensure that, where a judicial decision is taken finding an
infringement of an intellectual property right, the judicial authorities may issue against the
infringer an injunction aimed at prohibiting the continuation of the infringement. The Parties
shall also ensure that right holders are in a position to apply for an injunction against
intermediaries whose services are used by a third party to infringe an intellectual property

right. ]

- [NZ: Sees sog suppest she ncfusion of iy provision. JUS Comment - which provision? Optzon 1
or Option 27]
[CAN Newd tor aeddress sissatory 51 sadtations]

ARTICLE 2.2: " DAMAGES

1. Each Party shall provide that:

(2) in civil judicial proceedings,. [US/J. its judicial authotit
competent authorities] [EU/NZ: on application of the{E
{NZ:vight holder}] shall have the authority to ord:
koowingly or w ith reasonable grounds m know;
[Can/Sing/NZ: copyright or related rightx
property rights] to pay the right holder

. injured party}

(1) damages adequate to comnd .

holder has suffered as esult‘of the infringement?; or [EU: ef]

- (i)  [US/Mor/Aus 33‘ n the case of copyright or related

rights infringement ¢

infringements] the

infrmgemeﬁt which*may be presurned to be the amount of damages referred

. to in clause (i)fAus/Sing/NZ/EU: which-mes ok :
uﬁma@ex refeﬁed -t @1&&*«&{&}] and

[EU: £elsse {5 {as originally roposad?} rm,se? smove (5} fnto pavagraph 2.2 1{hPlease clarilyf
n/NZ For greater um inty, a Party may limit or exclude damages
W cerfain special cases.] .

in deterrnining the amount of damages for [Can/Sing/NZ: copyright or related
rights infringement][MX: 1PR] infringement [US/J: of intellectual property
rights] [Can/Sing: and irademark counterfeiting], its [US/J:;judicial][NZ:
compeient] authorities [US/J: shall][Aus/Can/NZ:may] consider, infer alia,
[Can/NZ: any legitimate measure of value that may be submitted by the right
holder, including] [EU/Can/NZ: the lost profits], the value of the infringed
good or service, measured by the market price, [Can: or] the suggested retail
price [NZ: suggested retail price], or other legitimate measure of value
submitted by the right holder [Can/NZ: er-other-legitimate-measure-of valie

’[ US/Mor: In the case of patent infringement, damages adequate to compensate for the infringement shall not
- be less than a reasonable royalty.] [Sing/Aus/EU/Can/NZ: Delete USYMOR footnote] '
' 4
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submitted--by--the-right-helder], [EU: the profits of the infringer that are
attributable to the infringement]. ’

[MX: Please specify the way in which the amount of the damage, particularly the scope of
the “legitimate measure”] {Editorial comment: Please clarify this statement}

2. At least with respect to works, phonograms, and performances protected by copyright
or related rights, and in cases of trademark counterfeiting, in civil judicial proceedings, [EU/
Can: As an alternative to paragraph 1,] each Party [US/J: shall][EU/Can/NZ: may]
establish or maintain a system that provides [Sing/NZ: fuv]: .

- (a) pre-established damages; or [Sing: a system that provides for]

(b) presumptions for determining the amount of damages®suffi
gonstitute a deterent o future Jnfvingements and] toreompe

damapes shaill be an amount suffictent to cor
ifringements and to compensaie the rv*hi hoid 3
Jﬁmum ent. |

[AusMexﬂVZ Sxelede paragraph 2]

11 have the right to choose the
paragraph 1.

3. Each Party shall provide that the right
system in paragraph 2 as an alternative to the damage

JUS: will propmse editoriad chosges a8 sicor clavrify the fanguage]
[AusMax/NZ Delete paragr

[3. EU: - Where the nfring ot-koowingly, or with reasonable grounds knows,
engage in imffinging activ Ty ’2"‘; do o that the judicial authorities may order
the recovery of profits or th which may be pre-estabiished.]

ide that its judicial [NZ: comypretent] authorities, except in
_»U u h,\b equity do 008 ROt allow ﬁhm] shall have the authority to

4. Each Party
exceptional circums

EEe losmg party of [NZ: appropriate ] court [{EU Ic(swm}% and
,EU/CAN/NZ au,m] costs or fees Each Party [US/J:shall] [Mor: max] also

* Such measures [ J: shall][US/Sing/Can/EU/NZ: may] include the presumption that the amount of damages is
(i) the quantity of the goods infringing the right holder’s intellectual property right and actually assigned to third
persons, multiplied by the amount of profit per unit of goods which would have been sold by the right holder if
there had not been the act of infringement or (ii) a reasonable royalty [EU: or (iii) a lump sum on the basis of
elements such as at least the amount of royalties or fees which would have been due if the infringer had
requested authorization to use the intellectual property right in question]. -

[ US/Mor: No Party is required to apply paragraph 2 to actions for infringemcnt against a Party or a third pérty
acting with the authorization or consent of the Party.] , _ :
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in exceptional circumstances] [EU: unless equity does not allow this], [US/Can/Aus/Mor:
. {US/Aus/Mor: at least }in proceedings concerning copyright or related rights infringement
or willful trademark counterfeiting,] shall have the authority to order, [J/Can/Aus/NZ: in
appropriate cases|[MX: in-appropriate-cases]|, that the prevailing party be awarded payment
by the losing party of [US/J: reasonable][NZ: appropriate] attorney’s fees®. [US/Aus/Mor:
Further, each Party shall provide that its judicial authorities, at least in exceptional
circumstances, shall have the authority to order, at the conclusion of civil judicial
proceedings concernmg patent infringement, that the prevalhng paﬂy shall be awarded
pasmerf by the i mme party of £'6?§OU3.NG amzmew feex ][Mor : ¥ et fo the

feaeonable atte—mew iee%

ArticLE 2.3:  OtnER REMEDIES

1. [US: At least] [Can: A¢-teast]with respect to goods that ha een found to be
[US/Aus/Can/Smg/Kor/NZ. pirated or counterfeit] [JEU/MX: infringing an inteliectual
~property right], each Party shall provide that in civil judicial proceédings, “at the right holder’s
request, [J/Aus/EU/Can/MX/Kor/NZ: its judicial £} anthonties shall bave the
authority to order that] such goods shall be [N o the right holder] [US/J:
destroyed], [EU/Can/NZ: recafied of definitively:i G the d annel of conwnercs, ]
except in exceptional circumstances, [Can: al-sireumstanses; |without
compensation of any sort.

2. Each Party shall further provi
order that materials and impletn:
[US/Aus/NZ: that have b
of [J/IMX/EU: ufringis P ,
[NZ : isfringing copyrighi fated fights or ua'iemﬂi\x ] shall be wnhout compensatlon of

any sort, [US/EU/MX oepiy
to the mﬁt hcxi or] [

/EU: tﬁhe predominant use of which has been]
B ] in the manufacture or creation

oyed] or, [US/EU/MX/NZ i exLe v:.enci cirgumist ames]
sitasees;| disposed of outside the channels of commerce in such a
1sks of further infringements.

of Swransfacture” relasive 1o Ycreation” in the contexs of this

o

§ clsrificadon

In"g;;,reéard to counterfeit trademarked goods, the simple removal of the trademark
Iy affixed shall not be sufficient [J/Aus/Can/MX:, oiher than in exceptional cases, ]
to permit the release of goods into the channels of commerce.

[NZ: Delete paragraph 3. ].

[4. EU: The {NZ: Each Party shall further provide that its} [EU/NZ: judicial authorities
shall {NZ: have the authority to}EU/NZ: order that those measures be carried out at the

°[ Kor: For greater certainty, the term “reasonable attorney’s fees” is not intended to require a higher amount
than the amount of “appropriate attorney’s fees” under the TRIPS Article 45.2.]
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expense of the infringer, unless particular reasons are invoked for not doing so.]

[5. {EU/Can : In ordering those measures, the judicial authorities}{NZ: Each Party shall
further provide that its judicial authority in ordering these measures} EU/Can/NZ: shall take
into account the need for proportionality between the seriousness of the infringement and the
remedies ordered as well as the interest of third parties. ]

ARTICLE 2.4: INFORMATION RELATED TO INFRINGEMENT

[EU: W:ithout pre hd?(b 190 "Lh»”r statotory ,)mv ISIons wit:.ici:z,

protection of confidentiality

intellectual property rights][Can: copyright or related rights and trad
authontles shall have the authorlty upon a justified request of thv ight

e ot ""H’i £

[Can. hlewsr,,t] 1nf0rmat1on [EU‘ r;‘{'brr:m'm'm o
infringing gomds or services on a sommarcial seale] [J: i the fo
faws- and ropuiations] that the infringer possesses or
appraps .(m,,] to the right holder or to the judICIal A

including the identification of third persons inve¢ ‘
1nfr1ng1ng goods or services or in thelr channels
p“wm«w does not apply to the ex
priviieges, such as legal _1_.-3*_0_&,55310:1&1

[AusﬂVZ Sepporss deletion of :
[MX: & .sim::!;: B ongied
i Avpicle 99 85 1]

ARTICLE 2.5: PROVISIONAL MIEASURES

hall provide that its udicial authorities shall have the authority, at

ant, (o issue an igerlooniory injunction intended to prevent any

of an inteilectual property right. An interlocutory injunction may also

the same conditions, against an intermediary whose seyvices are being used

Fio infringe sn intellectoal property right, Fach Party shalf also provide dhat

5 ma}-’ b iﬁsued, gven Befbre the c<}zzz111enc.e_an';:n-‘ i p*:oc.aadi'ngs o the

: st Such measures

may ipclude wifer afic *E e dm ifed iescr mo:* 1m ‘{cﬂ/ﬁ‘ﬁ of s;mp oS or t ¢ p{ \b;cai selzure
of documents or of thf: infringing goods.]

[x.

Orrionl [I.  US/EU/Sing: Each Party shall provide that its judicial authorities shall act
expeditiously on requests for provisional measures inaudita altera parte] [Sing: and-shall

[US/EU. , and shall endeavor to make a decision on such requests {US w1th1n ten days}
{EU without delay} {MX: within twenty days}, except in exceptional cases.]

‘ ' JAPAN - U.S. JOINT PROPOSAL
This Document Contains Foreign Government Information to be treated as
U.S. CONFIDENTIAL MODIFIED HANDLING AUTHORIZED*



CONFIDENTIAL
Comments in Green; Additions in Blue; Deletions-in-Red

OrtioN 2 [1.  J: Each Party shall ensure that, where proceedings for provisional measures
are conducted inaudita altera parte, the {J: judicial}{MX: competent} authormes shall
expeditiously make a decrsron on the request for provisional measures.]

Orrion 3 [I.  Can/Aus/Kor/NZ: Each Party’s authorities shall act on requests for
{Can/Aus: relief} {Kor/NZ: provisional measures} inaudita altera parte {Can: without
undue delay} {Kor/Aus/NZ: expeditiously} in accordance with the Party’s judicial rules.]

2. [US/J/NZ/MX: In civil {US/J: judicial}{NZ: or adnsnistrative} proceedings
or adnunistrative remediesy concerning copyright or related rights infringe
' trademark counterfeiting{NZ': in‘iﬁﬁgement‘-] [EU In-etvil- ;udmal pmc-ee&rr

counterteiting, documentary ¢
the prohubnted activity ].

IMX: Ciaridy ot "'g:ags;-:'(;{;{;’ T in provision iy Infended o pre , fringament and preserve
evidepce, | '

EU/Can: Jnsuring compensstion for any prejudice
i oflapses due Lo any reasos,Jand to prevent abuse [US/

¥

sufficient to protect the defen
sutfered when the weasurs
J: and so as not to unreas

Party shall ensure that the provisional measures referred 1o in

e revoked or otherwise cease to have effect, upon reds uest of the
“‘Eiudnt does not w%ntu‘é (EU: within a reasonable pericd 1o be
feial anthority i the aw of a Party so permit or within a period not
.rk 0g d«yx or 31 _akm»iwr eav p ¢ Wim% leading to A eavm 0 0 the

3 on ?'u meris of fhca ase 1*1,{01 ¢ the r‘mq mm 3\; i cial a niz Y, eu}m mtf.m a
reasonable period to be determined by the judicial authority if the laws of a Party so permit or
w1th1n a perlod not exceeding 20 working days or 31 calendar days.}]

[NZ: Delete this paragraph. ]
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Section 2: Border Measures

Border Measures’[Japan: °] [Aus/NZ: *]

~OrrioN 1 [ArTicLe 2.x: EU: Scope oF THE BORDER MEASURES

This seciion sets out the conditions for action by the competent ant hm'é*i
when goods are suspected of inlinging intellectual property rights, within the meaw
agreeinent, when they are imporied, exported, or in-transit.

2. For the purposes of this sectinon, “goods wftinging an mtel k\ tual 1
right” means goods infringing any of the inteflectual property rights cos
the exception of the protection of undisclosed information and layoy
'x)i inteprated circuits.] '

3.
prature within the bmits of‘the duty-free allowance and there ¢
suggest the ve’mf’ s are part of commercial traffic, each Party
go0ds, or part of § h goods, outstide the scope of tH

OrtiON 2[[ARTICLE 2.X: Aus/Can/NZ/Sirm: Seors;

: of the duty-free allowance
aab goods are sent in small consignments} and
the goods are part of commercial traffic, Parties
pe of this Agreement.]

copyright reaterials of & non-coromergy
{Aus: or where copyright n:%tcrlat
there are no maierial indication
may consider such gonds

: Section small
ASTC al nsture contained in ‘m der"s personal ugpage, the
tisa of “t‘)‘“d‘; e-mbie for such exclusion shall be limited o

[JP: 1. Whers a Party exclg
guantities of gonds of
Party shall ensure th
the mintmum allowed

:be applied to shipments of goods consigned to {a local party/a party in the territory} but destined for
outside the temtory of the Party].

[ Aus/N Z/Smg No Paltv shall be obliged to apply this sectioh' to any goods that do not infringe an intellectual

? [EU: The provisions of this section shall also apply to confusingly similar trademark goods, which means any
goods, including packaging, bearing without authorization a sign that is similar to thé trademark validly '
registered in respect of such or similar goods where it exists a likelihood of confus1on on the part of the public
between the sign and the trademark.]
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Orrion 3 [Can/NZ/US: Where a traveler’s personal baggage contains goods of a non-

. commercial nature in quantities reasonably attributable to the personal use of the traveler and
there are no material indications to suggest the goods are part of commercial traffic, each
Party may consider that such goods are outside the scope of this section. ]

ARTICLE 2.6: VAPPLICA'I‘ION BY RIGHT HOLDER

1. Each Par“ry shall provrde [US/J procedures] [Mor weasures] for import,
[Aus/Can/Sing/NZ: ziidi mi procedures for export [US/NZ/Mor and in- transrt
: [Mor/Smg/Kor. %ﬁ«jfmﬁsit-] [Aus:, 1t ’

g

authorltles to suspend release ” [CH-
goods or conﬁlsmgly srmrlar trademark goods [Can/Aus/Kor/Mor/Smg OF

ot infringing an mr'\i etual property rightf
circulation.

[MX i Mexicn, Custons ac
inddnstnal pro *Mé‘ cighis dndh
{la

W]

il I«?“ o? M {austoms

ik or pirated copyright goods, the authorities shall not permit the goods to be
orted or subject to other customs procedures except in exceptional

released into free cir
circumstances. |

this Section, counterfeit trademark goods means any goods, including packaging, bearing

) tion a trademark that is identical to the trademark validly registered in respect of such goods,

v ; ot be distinguished in its essential aspects from such a trademark, and that thereby infringes the
rights ofithe owner of the trademark in question under the law of the country in which the procedures set out in
this Section are invoked. [Can: It is to be understood that there shall be no obligation to apply such procedures
to imports of goods put on the market in another country by or with the consent of the right holder.]

" For purposes of this Section, pirated copyright goods means any goods that are copies made without the
consent of the right holder or person duly authorized by the right holder in the country of production and that are
made directly or indirectly from an article where the making of that copy would have constituted an

. infringement of a copyright or a related right under the law of the country in which the procedures set out in this
Section are invoked.

‘ : 10
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[NZ comment. Referral to suspending the release of goods “into free circulation” would not
make sense if the provision was to provide an option to cover in-transit shipments (or

exports).]

2. The competent authorities shall require [US/J: a right holder ][MX: an applicant]

requesting [US/J:the] [MX: the] procedures described in paragraph 1 to provide adequate
[MX: i] evidence to satisfy themselves that, under the laws of [US/J: that

country"][Can:-that-ceuntry] [Aus, Can, NZ, Sing: i} Ve o ihe g g
there is prima facie an infringement of the right holder's mtellectual property right and ts
supply sufficient information that may reasonably be expected to be within the right.
knowledge to make the suspected infringing goods reasonably recognizable by fhe*
[Sing/MX: conpaien
provide sufﬁ01ent information shall not {Aus/Can' e us
to the procedures described in paragraph 1.] [Smg/Mor : P EG
sufficient-information-shall-notfAus-&-Cans-be-used-to}unreason
procedures-deseribed-in-paragraph-1-/

0 {US/J : points of entry
and remam apphcable]

to and ex1t from}{Mor ¥
[Aus/Can/NZ HATET
i

[US/J: country taking] [Aus/Can/N Z/S
under thrs Sectron whlcheverl

josr {Aus:

the dae of

[Can/NZ: Fartis _ : ;

voided for cause, partlcularly where it is estabhshed that an applicant has accumulated
substantial unpaid storage or destruction costs owing for a significant period of time, or
where the applicant has abused the process by, for example, knowingly provided false or

. misleading information in the application or in connection with the enforcement of border
measures. | ' o

M Definition of ‘country’
11
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[Sing: Each Party shall provide for either one of the following: (i) applications to suspend the
release of suspected infringing goods that apply to all customs offices in its territory and
remain applicable to multiple shipments for a period of not less than one year from the date
of application, or the period that the relevant article is protected by copyright or the relevant
trademark registration is valid under the laws of the party providing border measures under
this Section, whichever is shorter— ,or

(i) applications to suspend the release of particular specified shipments of suspected
infringing goodb that remain applicable for a pmod of not less than 60 days from the date,
application, or the perlod that the relevant article is protected by copyright or the“fele
trademark registration is valid under the laws of the party providing border megasurge
this Section, whichever is shorter.]

[MX: JF i sugie: ,»fa o il words “proceduresmessares” o be
megrires”. :

oy a ey s Far pvened B D T T i
TRy B oand frome for UONSTOmS gy

. J G A SR S vy s B S
(LD PRGN O PEROEIERE B IV G5 \;f);?fe( SEIOF L0 USRI

v
S
5\

[Aus/NZ/Can/Sing/EU: 3. Esch Party shal 1 permit right
authorizies imformation 1o assist them in isking borg
Nection. Hach Party way authorizes the Cﬁf"l’}e‘id.h au
suppl‘ any sach nformation.]

% B B
28 i im ; :{:

& f.-’?

FOeY BOF peloie %"ﬂg’{‘(?“‘ (?;
Ky il <<1, { i3

he] competent

4,
yoctt v] the apphcant within a

authorities shall[US/ ]
_ reasonable perio '

the apphcatlon] [Smg e
:.] [US/J The competent authorltles shall also make

[Aus/EU: 4. The fight—holder shall not be charged a fee to cover the administration
costs occasioned by the processing of the application.] '

5. Each Party may also provide procedures [US/J/Sing: for import, {Sing: and} export
{U.S.:, and in-transit} {Sing: ;and-in-transit} shipments] [EU: for-impert;-expert;-and-in-
. 12
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transit-shipment |by which right holders may request the competent authorities to suspend
release of goods suspected of infringing other intellectual property rights.
[MX/Can/NZ: Delete paragraph, already covered.]

ArTicLE 2.7: Ex-Orricio ACTION

1. Each Party [NZ: wv] [US/J: shall] provide that its customs authorities may act upon
their own initiative, to suspend the release of [US/J: suspected {Smg indringingt counterfelt
{US/J: or confusingly similar} {Can/Aus/Kor/Mor/Sing:-s+cenf 2
goods or suspected pirated copyright goods [[MX:{#& iniring
1mported [US/J exported] [Can weﬁe%] [US:, or 1n—trans1t][Smg_ 2

trade zones [EU: M@d« wfl\{‘LC'&L of intring
NZ/Sing; Each Party [US: shall] [Aus/Can/Smg/NZ Y
customs authontles the same authorlty as the foregomg prov1510

{Cm/Aus/Kor/lVIo r/Sing:

copyright goods.] [MX #¥

ms authorities may act, upon their own

2. Each Party may also provide that i '
5 of 1nfr1ng1ng other intellectual property

initiative, to suspend the release of goods
rights [EU: | 1 v this
[MX: £ Sedete ‘sf Fepects 2.7,

i A4 ¢

. AT

[Can: Dandes 2

ArTicLE 2.8: Provisig
[EU: fiove thi

PRI C 3 ven F e eds ovee Fons grviredisior dois Foofy g
@ L0 (Application by righss fulders]

dopt orr maintain a procedure to allow] nght holders to supply the
orltles [Aus/ Can/Smg/NZ with fnior ‘scfzcv sutficien ][US/J sufﬁ01ent

" Party _";_ay author1ze the competent authorities to request right holders to supply any such
information.

[MX: Customs as per Article 11, subparagraph LXII of the Internal Regulations of SAT, is
authorized to receive and request to parties fo provide pediments, declarations, notices, data,
documents, catalogues and other elements that allow the identification of goods.]

ARrTICLE 2.9: SECURITY OR EQUIVALENT ASSURANCE
’ 13
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Each Party shall provide that its competent authorities shall have the authority to
require a right holder requesting procedures described under Article 2.6 to provide a
reasonable security or equivalent assurance sufficient to protect the defendant and the
competent authorities and to prevent abuse. Each Party shall provide that such security or
equivalent assurance shall not unreasonably deter recourse to these procedures. Each Party
may provide that such security may be in the form of a bond conditioned to hold the
‘defendant harmless from any loss or damage resulting from any suspension of the release of
the goods in the event the competent authorities determine that the good [US/J/
Can/Aus/Kor/Mor/Sing: is not a counterfeit {US/J:or confusingly similar} {Can/Aus/Kor
Mor/Sing: eresatis m@h« aimalaf ¥ trademark good ora plrated copynght good] [EU'

[Mor: Dejine oihar fovmy of securiyv. ]

.;’-,?4-7 Sadusiviad §

axd the wpprovad of s arsicle

-,A:, - yidds Ayt PR
v ariicde 18 (0 be veod with driele 2.13]

fach Party shall provide a procedure by which competent authorities [Aus/Sing/NZ:
may] [US/J:will] determine, whether upon request or on their own initiative within a
reasonable period of time after the initiation of the procedures described under Article 2.6 or

2.7, whether the suspected infringing goods infringe an intellectual property right. [AUS/NZ/
Can: ”]

" [Aus/NZ/Can: It is understood that this chapter does not create any obligation to put in place a judicial
system for the enforcement of intellectual property rights distinct from that for the enforcement of law in
general, nor does it affect the capacity of Parties to enforce their law in general. Nothing in this chapter creates .
any obligation with respect to the distribution of resources as between enforcement of intellectual property
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[Aus/Can: Clarification is required from Japan & the US to ensure determination is not
mandatory, i.e. “whether” cannot compel a decision in Australia’s or Canada’s Judicial

system. ]

[Kor: Include "competent authorities” in the definitions section to clarify that competent
authorities includes Judicial authorities. ]

P EIF ViSO cavpy XS e fied ace s s g TR
s qutfority on PR safiingemerniy

X3 °

sxfion with A8ormev'y il

e ) P I L el

ArTicLE 2.11: REMEDIES

Each Party shall [Aus/Can/Smg/NZ have in 3

RS [Aus/Smg/Can oy SOy
determmatlon under Article 2.10 shall be destroyed except in

2.
[Aus/Can/Sing, NZ: oy prv»
exportatlon] [Can/Smg/NZ
Articl

£8 (173 .mw: z,f'? commteroe ,5}!};, YR

Propert
Fifie patierns, in the case of pivsey as per Arsicle

cs do conrad :5*5 ww) nmz'm..
. PORIRDOT et ]

goods [Aus/Sing/Can: i hi o ; e 6
or trademark following a determmatlon under Amcle 2.10] to be released 1nto [Aus channels
of commerce] [US/J: free circulation], [Aus/Sing/Can: or] exported, [US/J: or subject to
other customs procedures] [Can: or-subject-to-other-customs-procedures] except in

rights and the enforcement of law in general.]

'8 Negotiator’s Note: Subject to negotiation of general provision on deterent penalties.
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exceptional circumstances. In regard to counterfeit trademark goods, the simple removal of
the trademark unlawfully affixed shall not be sufficient, [Aus/Can/EU/Kor/NZ/Sing/JP:
other than in exceptional {Aus/Sing/Can/MX/Mor: circumstances} {EU/NZ/JP/Kor:
cases}] to permit the release of the goods into the channels of commerce.

Articie 2.12: Fres [CaN/AUs: DELETE THIS ARTICLE. ]

1.~ Each Party shall prov1de that any [US/J: application fee] [EU: application-fos), [US/

J: merchandise] [Can: e
Sing/NZ: by compats

ffre sto a(g ¢ o fa mfr :m'" g o

r1ght] [Aus, Can/Smg/NZ
eruizie] the rlght holder

ied e i?f;(rf‘;"i’]
,.u;' s,‘i(}a{' >’ Py the oSt of destruction?

ciedd 10 review the scope and objecitve of the

[CH: Kuie iy too sshy

<&
s o

;
Z ( P <
w der abligufions for paying a fee for the

Where the competent authorities have [Sing: wide & dater o nnder Al
that the suspected infringing goods infringe an intellectual property rlght the Party shall grant
its competent authorities the authority to inform the right holder of the names and addresses
of the consignor, the importer and the consignee and of the quantity of the goods in question.]
[US/J: confiscated |[MX: seized] [Aus/NZ/Can: detained or seized] infringing goods, [Aus/
NZ/Can/Mor: and in accordance with their domestic laws pertaining to] [Can/NZ/Mor: the
privacy of information,] [Aus: the protection of personal information,] the competent

~ authority shall have the authority to mform the right holder [MX: and his licensee] within 30
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[Mex: 45] days'” of [US/J: confiscation][Aus/NZ/Can: such detention or seizure], or at an
“earlier time, the names and addresses of the consignor, importer, exporter, or consignee, and
provide to the right holder a description of the goods, [Sing: and] the quantity of the goods

[Sing: in accordance with its domestic laws pertaining to the privacy or confidentiality or
information. The competent authority may, in addition, provide the name and addresses of
exporter] and if known, the country of origin and name and addresses of producers of the
goods.

C R frson fhie cesdied de 07
[EU: &disve fis qedivie afiey S Ariicle 209

[Sing.' Diglote

ifer \f'i,’.'r’!i"‘ '<") c;am'(y SO¥ jis' &Gl ont earli % i, {“a’

- - ~ - n Ve i X
'.&;L s?(fz.xfef SRy i‘i ":{ S ()'z"' (31' ..-".j 088
e ety T3 ¥ eyl
snd Avcess o Go c’!:‘"!",”le 5

saxtion woneld he su

Aohnivisivation (,5;4 £iix

P OF g I i

shall prov1de mformatlon necessary for the 1dent1ﬁcat10n of the goods concerned by the
customs authority of the requested party.]

[JP: Including “in accordance with national legislations and relevant international
agreements/arrangements’’|

'”" For purposes of this Article, “days” shall mean “business days.”
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[US: This article may be more appropriate in the International Cooperation Section or
Enforcement Practices Section]

[MX: This provision is more suitable in _[ntérnationql Cooperation. |

Section 3: Criminal Enforcement _
[Can: Reserves the right to provide substantive comments on Option EU proposed for this
chapter when the text is next discussed]

ArticLE 2.14;  CriMiNAL OFFENSES

by
commerc1al scale Wlllful copyr1ght or related rights plracy ona comme
includes:}

% NGy D RIGHTS
I’i_RA.C‘zf (}.N A COMMERCIAL SCAI.E

'E:iac*'l Party shall provide {’or eriminal procedures
wilful {rademark counterfziting and mmr:*}m '

Quafe;—: i) Negosigtor s note: The tevm “related
acordance with iis imternaitonl obligations

310 be applied at feast w cases
ts pitacy( ) on & conunercial
elined by each Party in '

S S i
£ ZHUE shixn e

L : ;-
iractemark oy el H

[AUS, ]k{X CAN -
shondd be ¢
[CH As He

B IS
0 TR

sl fext fie, §, F coud 31 showlid be Javorporatid

5 Y
i be provided i Chapter (e, Ssetion B Ceneral

R

i meooraines walh #s fiws Grad regulatic fronhid e delnted,
el

LN {;'v," ‘the fasy resitence !.:i',; Gotiole b shwuld e Do limited fust 2 g sed ¢ T Qs‘l.’('. g(_n?z’.i&]

Insert phrase "on a commercial scale” after “Each Party shall treat willful importation”
Delete “or exportation”,

Delete Option US /J sentence begmmng with: "A Parly may comply...”']
[NZ: Delete “exportatlon ']

Negotiator’s Note: Definitions of “counterfeit trademark goods™ and “pirated copyright goods” provided for in
footnotes 12 and 13 of Section 2 (Border Measures) should be used as context for this Section.
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entire footnote 2.] 7 :
[MX: Delete “confusingly similar trademark goods”; define “commercial scale” within the text]

(a)  significant willful copyright or related rights infringements that have no direct
or indirect motivation of financial gain; and

[B{IX T he concept ﬁnanczal gazn should include "financial loss”, i.e., money which right holders
- E5.

~7
e ORVItEs.

!L

IR P et ks Bl T s e
s ’f?,"»’u’f’ & L PF gt _f»'.’hlr‘?’ i ST SN b e f!:’.’@(-:..]

advantage or[US/J: private] [Aus/NZ: private] financial gain: "

2.
OprriON 1
}'J/'MX' Each Party shall provide for eriminal p*cw;jz res an
i cases of williul yuportation and domestic {J: rafficking } EU/CAN
trade} conducted on a commaercial scale of L:usu $, I wh_c i 2 ;
cannot be distingashed in its essential aspects from 2 tra dem
respect of certain goods or services, {J: or which is o
{MX: ’5¢"W%E%§%--l&-b43ﬁfti‘xiﬁﬁ‘l ~*~;1ﬁ“-@1-&f~{i}-5!c‘ ~1‘=~&~§F
intended o be nsed on ither the goods A
or gnods OF SeTViees s’ms;_zf_asu,‘:ﬁiy sm'::_slaar m such 2o
services-confusinply-similar-to-sueh-poeds-er ¢

S0 be applied
in the courss of
is identical to o
fstered in 3 Party in

far to such g trademark}
been applied, and which are
such trademark is registered {J:
iwesH{MX:.

N

ur G 3:{"

B
} 32

TRl

i
734, r it (‘.‘é”’i

P XNCR

f s ",ru«:f;

GEFTHE e {Uffﬁ/!' g& 1y / . 2788
wzllﬁdness } “no dzrect or indirect motivation of financial gain”. “commercial advantage

“private ﬁnanczal gain”, among others. ]

OrT1ION 2

** For purposes of this [Agreement], financxal gain includes the receipt or expectation of receipt of anything of
value.
| 19
JAPAN - U.S. JOINT PROPOSAL
This Document Contains Foreign Government Information to be treated as
U.S. CONFIDENTIAL MODIFIED HANDLING AUTHORIZED*



CONFIDENTIAL
Comments in Green; Additions in Blue; Deletions-in-Red

[EU: 1b. TRAFFICKING/IMPORTATION AND DOMESTIC USE IN THE COURSE OF
TRADE OF/ IN COUNTERFEIT/ ILLICIT LABELS

Each Party shall provide for criminal procedures and penalties to be applied in cases of
wilful importation and domestic use in the course of trade on a commercial scale of labels,

(i) towhich a mark has been applied [CAN: without consent of the right holder], which is
identical to or cannot be distinguished from a trademark registered in its territory, and

(i; which are intended {0 be used on either the goods or  [services] which are identi
souds or [servines for which the tademark is registered. ]

OprT1ION 3
‘US:

’m«ﬁ,‘df?r";‘] -

PN PSP NI ]
L ek ax the pure fraficking of cous ?u,, feit loehals,

: Each Party shall provide for criminal procedures and penalties to be applied [J: in
accordance with its laws and regulations,] against any person who, without authorization of
the holder of copyright or related rights in a motion picture or other audiovisual work,

* For purposes of this Section, the term illicit label shall mean a genuine certificate, licensing document,
registration card, or similar labeling component that is used by the right holder to verify that an item described
in subparagraph (a) is not counterfeit or infringing of any copyright, and that is, without the authorization of the
copyright owner, distributed or intended for distribution not in connection with the copy, phonorecord, or work
of visual art to which such labeling component was intended to be affixed by the respective right holder.-
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knowingly [US: uses an audiovisual recording device to transmit or make] [J: makes] a copy
of [J:, or transmits to the public] the 'motion picture or other-audiovisual work, or any part
thereof, from a performance of the motion picture or other audiovisual work in a motion
picture exhibition facility open to the public.

[AUS, CH, NZ: This Article should be deleted.]
[MX: The term “knowingly” should be deleted, and the term “transmit” should be clarified.
- Itis sufficient to sanction the fact that a person copies a motion picture or any other
audzovzsual work wn‘hout authorzzanon of the holder with financial gain nothz‘hstandmg

z (245 'i"‘ 1’{':"'"' : u:"" f“”""u <,<f’:,'wx (‘\"”1""' £ f’}f

2 ; 3

wif e ()uu"‘* GEVICE 1O IFGHR R O BE

0 LT O S .
\L,}:wcc plgsian ;‘a’wft«’;‘c.’ (e

ArTicLE 2.15;  CriMINAL LiaBILITY AND PENALTIES
1d penalties [Can: available] that include -

s sufficiently high to provide a deterent to
licy of removing the monetary incentive of

Further to Article 2.14.1, each Party shall p
sentences of imprisonment as well a
future acts of 1nfr1ngement consisten
the infringer.”®

[EU: ARTICLE . LIAR TES AND SANCTIONS

Ta. LIABILITY OF § b(aA

asures as may :x, e C\,\b;.'_‘v’, consistent with Ra iw ¥

(i) Each Party shall ¢

vg\l 25 n{ Ic Pmy, ﬁ.\, lz_abzi}.ty of .-Lg&l pcrsu 5 1Ay ‘z"’ \,nn.._umi

v shali be without prejusdics o the crinunal habihiy of the natursl persons
ted the orimmal offences. ' '

NG, ALDING AND ABRETTING
rovisions of this section shall apply 1o inciting, aiding and abetting the offences
referred toin Article 1

204 [Option US: Negotiator’s Note: Consistent with Article 2.15 , a provision will be included in the
Enforcement Practices Section of this Agreement providing that each Party shall encourage its competent
authorities to impose penalties at levels sufficient to provide a deterent to future infringements, including
imposition of actual terms of imprisonment.] fAUS, CAN: This Negotiator's Note should be deleted.]
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" 2¢. PENALTIES AND SANCTIONS

(i) For the offences referred to in Article 1, each Party shall provide for effective,

proportionate and dissuasive penalties. The available penalties shall include imprisonment

and monetary fines. (1) - v

(1) Negotiator’s note: This does not imply an obligation for a Party to provide for the courts
a possibility to impose both penalties in parallel.

{iy Forlegal parsons held Hable under Article 2a, sach Party shall provide for effective,
proporticnaie and dissuasive sanctions, including monetary sanctions. |

OrtioN 1 [US/J: ArtiCLE 2.16: SEIZURE, FORFEITURE, AND DESTRUCTION
Further to Article 2.14.1, each Party shall provide:

(a) that its [US/J: judicial authorities][MX: competent authoritie
authority to order the seizure of suspected counterfelt trademark good , ,
sirotfar rademark vun't%} or pirated copyright goods, any relatex materlal nd implements
used in the commission of the alleged offense, any documen vidence relevant to the

alleged offense and {AUS at feasi for Mwmm m} <=*1se<~} an assets derived from or

z"?)’ 73) Uv’):'u.

sede fhot suck ordery m

u=‘]~

&8 o BRe Trvvest U{Nﬁ:e’ frstRge _’/’.?}' PREDOZEE

0 order the forfelture [NZ to the State] of the assets derived from or obtained,
t indirectly, through the infringing activity®; and

* Each Party may provide that its judicial authorities have the authority to order [CAN: fines or] the seizure of
assets the value of which corresponds to that of such assets denved from or obtamed dlrectly or indirectly,
through the infringing activity.

¢ Each Paxty may provide that its judicial authorities have the authonty to order the forfeiture of assets the value
of which corresponds to that of such assets derived from or obtained, directly or mdlrectly, through the
infringing activity.
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(©)  that its judicial or other competent authorities shall [JJAUS/NZ/CH/CAN: have the
authority to] [US: , except in exceptional cases,] order:

6 the forfeiture [NZ: to the right holder] and [NZ: and or] destruction of
all counterfeit trademark goods [J/NZ.:, confusingly similar trademark
goods] or pirated copyright goods [US:, and any articles consisting of a
counterfeit mark]; and

o i —.~—u ; 2
gy similoy radamark goods

[MEX: daiete {piios Vo
(i1)

have been [CAN: predominantly] used in the creati
trademark goods [J/NZ mmhun oy \Jllﬂ"‘*

uests, the need
ngement dni the

. ~ . sy
SRS G FRROOCRE R

[KOR 3¢ shcndd be slavified drtiele 2,18 parg (o} does ugt
NS (]
DOED (WREES,

lote

SR R R

P PR o . v

N
“~r
3
o

[J/CH: Each Pasty shall ensure that the count amark goods, {J. confosingly similar
tradernark goods}, and pirated copyri; : ¢ been forivited under

suboy faiaompi (i) shall, if not destr noe with such subparsgraph, be dis
outside the channels of commerge

sed of

.‘-/

[CAN, NZ, KOR: ixieic {.

OrtiOoN 2 {EU © #
DESTRUETION

an-offence referred 0 in Article 1, each Party shall provide that its competent

_ hf\»e ti’}e wi’iwriiv to ordey the seinre of euspected counterfelt trademark

5, any relefed materials and implemenis used in the

ssion Of -_Ls:, dh%m. atire.,n ce, documentary gvidence refevamt to the alleged offence and
any assets derivad fromy, or ebtained divectly or indirectly through the infringing activity.

(i) Each Party shall, if a prerequisite for such an order, according to its national law,.is the
identification of the items, ensure that the order need not determine the items that are subject
to seizure in more detail than necessary to allow their identification for the purpose of the
seizure.

: 23
JAPAN - U.S. JOINT PROPOSAL

This Document Contains Foreign Government Information to be treated as
U.S. CONFIDENTIAL MODIFIED HANDLING AUTHORIZED*



CONFIDENTIAL
Comments in Green; Additions in Blue; Deletions-in-Red

3b. FORFEITURE/CONFISCATION and 3¢c. DESTRUCTION
(iy For the offences referred to in Article 1, each Party shall provide that its competent
authorities shall have the authority to order confiscation/forfeiture and/or destruction of all
counterfeit trademark goods or pirated copyright goods, of materials and implements
(predominantly] (1) used in the creation of counterfeit trademark goods or pirated
- copyright goods, of the assets derived from, or obtained directly or indirectly, through the

infringing activity.
(1) The position of the Member States of EU on the inclusion/deletion in the text of this word
v s118 under exammination,

s

(il) Fach Patty shall ensure that the counterfeit trademark gonds and pirates
goods that have been confiscated/ forfeited under this svzhparag;mph_ hall, it not
nosed of ouiside the channels of commerce, tnder the condition that the g

dargerous for the I:}Qai't}. aund security of persong.

ti}»:

(&) Fach Party WE flirther ensurs that confiscation/ forfeiture
subparagraph shall occur without compensation of any kind of ¢

: "Lm'i'i'y ts order the
at of such assets degtves

(v ) Fach Party may provide that m}uhc;d s
confiscation/ forfeiiure of assets the value of whic
from or obtained directly or indirectly through the inf

ArTicLe 2.17: Ex Orricio CRIMINAL ENFORCEME

their own initiative to initiate [J: i
US/CH: legs! action] with respect to the

X

vers .
- T - s
[EU This Avvicie i

N :frnv‘:( }; 7'{ ,; ;n“

[C2 3 I

R{U‘{%T% OT THE DEFENDANT AND THIRD PARTIES
rights of the defendants and third parties shall be duly

Section 4: Special Measures Related to Technological Enforcement Means and the
‘ Internet

[US/AUS . ArTicie [2.17] {MX: 2.18}: * ENFORCEMENT PROCEDURES IN THE DIGITAL
' ENVIRONMENT

[CAN: Expressed concern with disparity between section title and scope of content of
- 24
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section]
[J: The title should be demded after the completion of the substantive discussion.]

1. Each Party shall ensure that enforcement procedures, to the extent set forth in the civil
and criminal enforcement sections of this Agreement, are available under its law so as to
permit effective action against an act of [US: trademark {AUS: infringement}, copyright or
related rights][J/EU: nteliectual property rights] infringement which takes place [US: by
means of the Intemet] [EU: in the digétai em'ir:_w.mmm] , including [US: expeditious rem

£9 {o the

donal
lidJ e under 12l ] e considered

oodirb Ui i'*' ibz\ BIOVISion. ]

o2 clarificanon of the scope of “rélated rights™ (Shot GO

bt witth %ui t
Crvil BEuforcement Chapters). This hdkis for altansiances of '

E v
this section, ]

AP SUDPOs \wuaie \mcoz % of Paragraphs :', 1-.{%‘ *‘w

fual property 1

LK

a8 \‘ bs’ VN

to the rights, limitations, exceptions, or defenses to [{J: patent,
radedmerk and }{US. copyright or related rights}[[EU: intellectual property
ent available under its law, mciudmg w1th respect to the issue of exhaustion

Ve, Chv i or penal actiond], as well as hmitatlons exceptions or defenses
wit] respect to the apphcation of such [US: remedies][MX: actipns], are available in its legal
;i1 cases of third party liability® for [{J: pateni, industrial design, wademark and} {US:

7 [EU: For the purpose of this section, the term deterent is to be understood in accordance with Parties legal
system.] :

2 [J: For the purposes of this paragraph, “civil remedies” shall mean both damages and injunctions or either one
of these] :

% For greater certainty, the Parties understand that third party liability [{US: means}{AUS/NZ: may include}
liability for any person who authorizes for a direct financial benefit, {US: induces through or by conduct
directed to promoting} {CH: induces an} infringement, or knowingly and materially aids any act of {US:
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copyright or related rights} J[EU: intellectual property rights] infringement.*

[J: Japan bas1ca11y supports Paragraph 2 but would 11ke to confirm or propose the matters

below:
- “civil remedies....are available” Will be 1rnp1emented if a Party at least makes available

either damages or injunctions. In other words, a Party is not obhged to make both

damages and injunctions available.
- Infrlngement of rights to patent, industrial design and trademark by third parties 1s also a
SN iwp:m {3‘“0;\0'55\. & “xfrlf‘l'kﬁ £ rhe\a vight

wa’;e'i in ti}f- Civi.a ‘c‘.ﬁix:zrcer;zem :;eu:zo;; :;1 yk
< }z\ mmm i E X ;rr oposal refers o copyright or ,s'-;::le':.f:-f;d z'_'i.ghr
*t\o\ not Bt its scope. ]

»f halding other persons oihe rf )mm aciual mm‘gd ig,dmht their {
Further, the Parties also understand that the application of third party 1
exceptions or limitations to exclusive rights that are confined
normal exploitation of the {EU: satvice or oi ii*“]sso“im oy i

i -‘;mo -0%- i «q&u»amn&} ][J Eurthor-the
tay-rslude-constderaion-of-excoptions-¢r

use, falr deahng, or their equivalents. } {EU: inehiding fau
s-tee-nderstand that the-appheoation-of third past

t-mxeh Fights-that-are-eontin
»;41}10&&:&&9{" -of-the-wanks-pesfermance-oF pholes
of-the-aghtbelder;-including fair-use, falr-dec

s

yot-sareasenably-prajudice-the Jenitiraate interasis
aptivalerts. |

¥ inducement

sk carification of the second pavt. Sontenee
12xt.]

Canada o

WAL én "@\"

"ra;i'c- fs unportant, however, 1k
while the SODPE of § 12 showdd
niaking nhm‘u 10 a specifie legisiation of a specilic

_“ Negdtxator’s Note: This provision is intended to be moved and located in the civil enforcement section. [AUS:
reserves it position on this negotiator’s note and the placement of the current 2.17.1 until the civil and digital
enforcement sections of Chapter Two are nearing completion.]

[EU: supports footnote 23 to move and locate paragraph 2 in the civil enforcement section]
® For purposes of this Article, person means a natural person or [US: an enterprise] [CH/J/EU: a legal person].

[MX: Person is already defined in Article 1 as a “natural person or juridical person” so this deﬁm‘uon is not
necessary here]
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~intellectual property rights} {AUS: copyright and related rights}, limitations, exceptions, and
defenses in the digital environment may present barriers to the economic growth of, and
opportunities in, electronic commerce. Accordingly, in order to facilitate the continued
development of an industry engaged in providing information services online while also
ensuring that measures to take adequate and effective action against copyright or related
rights infringement are available and reasonable, { MX: in its legal remedies }] [EU: (a) In this
respect] each Party [US: shall [EU:*'][CH: may]:

[CH Switzerland considers that a mandatory prov151on (“shall”) prov1d1ng for limitations of
ty for 181 could reduce the mabstantive level of proteciion yranted by the current
a{ k gistation {and actu i3 today prov ided i the Swiss legisiation). The
proposed altzrnative w’s‘?f‘”{ing: }:imf\ : s Fartizs to provide for such Bmitaticons
obliging h“‘u i do e

[NZ: zli‘ second and third septences fz‘f’ Asticle 2.17.3 use preaningdar | ol

be wmore spproprate in the agreement’s witial provisions.

©proevide an
(% i i‘%&/‘i ;’?\n. i

[J: & i3 worth consides 3 10 the preanside of
Agroement oF & g.}(;inmz:x Al

occur by

. For purposes of this Arti
network access, or the op
or providing of connegti

Fa is'g\zi sdes 2 persen whoe hosis maenal o

¢ conmder irthey whether thic fordants b acocptadla ]

¥[ EU: The activities covered in paragraph 3(a)(i) cover the mere conduit and the activities covered in
paragraph 3(a)(ii) cover respectively caching and hosting in accordance with parties legal systems.]

*® For greater certainty, the Parties understand that the failure of an online service provider’s conduct to qualify
for a limitation of liability under its measures implementing this provision shall not bear adversely upon the
consideration of a defense by the [US: service provider][J: provider] that the [US: service][J: serviee]
provider’s conduct is not infringing or any other defense. :
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(D) automatic technical processes, [US: and][EU: or]
[MX: Define automatic technical processes]

(1)  the actions of the provider’s users that are [US: not directed or] [EU:
net-direeted] initiated [EU: nor modified] by that provider and when
the provider does not select the material, [US: and][EU: or]

(ii)  [US: the provider referring or linking users to an online location, ]
[EU: the storage of 1nformat10n prov1ded by the recipient of the
service or 2f the request of the 2"‘C§p fent of the servics, ]

knowledge of the 1nfr1ngement and is not aware of facts or circuri
which infringing activity is apparent; and

[EU: when exereising 'Ehe "*n,he& as &iqmdtwd i
(it} the online sefvice provi
remeve of disable acvess to indd
}f.r.zewied:;.;e of the infringement or ,}m A au‘. i_..mt ihe iformation ai

{a¥ui). We ‘zx,u.‘i&i‘%é"-m‘ﬁ ?hi%

or why i hm party i»»il,z}.hv

\\\} ‘\C\{,A‘e v:d\{?\" EIRRIY i_

Ortion 1 [US:
(b) condition the apphcanon of
following requiremeiits;

)

ce provider adopting and reasonably implementing a
0 address the unz}uthouzed storage or transmission of

fasta-indicating-that-nfringing aetvity-is-oeeurring]; and
alwd does not support the nclusion of tus &;’.{}‘i}-ﬁ’iﬂ{)}‘i.
"‘ﬁ‘e’i;‘*chis;en of a proy aimed af prevasting a parly 1o \
comfiionmg safe harbours on an online service provider “nusds
affirmatively seeking facts zndicating that infringing activity is occurring” .]

Jiee
I [*.‘-\F FEAY

* An example of such a policy is providing for the termination in appropriate circumstances of subscriptions
[US: and][AUS:or] accounts on the service provider’s system or network of repeat infringers.

[J: The present legislation of Japan does not require an ISP to adopt and implement a “policy,” so Japan is now
examining how to adjust Footnote (6) to Japanese legislation or vice versa. |
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(i1) an online service provider expeditiously removing or disabling access
- to material or [US: activity][MX: alleged infringement], upon receipt
[US: of legally sufficient notice of alleged infringement,][MX: of an
order from a competent authority] and in the absence of a legally
sufficient response from the relevant subscriber of the online service
provider indicating that the notice was the result of mistake or
misidentification.

except that the provisions of (ii) shall not be applied to the extent that the;,
online service provider is acting solely as a conduit for transmissions.thfough
its system or network.]

hip is yoclear he?wecn p) ? 7 2 (’* :*;& oa;f'iv ﬁzﬁ“‘fi}?\;‘:} anid
Ezw‘s Reek clarif] i iz

aenend

of ISP« ]

Ortion 2: [EU
E?ar;-,q-;_:;:'z-p}‘ 3(a) shall not affect the possibil; wadministrative authondy,
i accordance with the Parties logal systenn, requindig rovider to termingte or
prevent an infringement, not does it atfect the nosaitn e pariies establishing
procedures governing the removal or disabling of ' ;

il

When pfm-'if?eri arg acting accordance with
geners] monitoring requirement. |

- OptION 3 _
[J: ¢y i a Party
such Party shall

dopt the measuwres vnder subparagraphs {3} and (b},
thiat eivil remedies to compensate for damages are
’ ¢ appropriate

DIEATUrES SBQ
copyright.ox

Jated rights infringement initiated by s users only when:
it ix technically possible {o {ake measurss for preventing the
infringement, and

the provider knows ov thore ks a veasonable ground fo hmw
that the infringement is sccurving,

ch Party shall not impose geveral obligation on onling service pr«m ders

s moniter its service or affirmatively seek facts .ndw::mg.« infringing activity on a
asis o order o claim the application of the provision on 1;{:‘:1‘&".‘1&%1\ described i

paragraph 3(a} or {b}.

(i}

3 ter. Each Party shall enable right holders, who have given effective notification to an

online service provider of materials that they claim with valid reasons to be infringing

their copyright or related rights, to expeditiously obtain from that provider information on
" the identity of the relevant subscriber.

3 quater. Each Party shall promote the de-velopmerit of mutually supportive relationships
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between online service providers and right holders to deal effectively with patent,
industrial design, trademark and copyright or related rights infringement which takes
place by means of the Internet, including the encouragement of establishing guidelines
for the actions which should be taken.]]

[J: The current paragraph 3 proposed by the US is not consistent with Japanese legislation.
Provisional texts shown here are strll under examination.

Further, the 3 BL fimitation on ihe scope of the 158" 1
s the scope of chvil smh A
v : unction &g
ii{‘:r_i erder should be tssged on case by case bn\sx

Sed of Japan dess not categosize 18¥s into “condedt,” “hostin
S, },3 (.s.t.dhnw 3, the Act dentes il labilities for TSPs unsdor 6

{ad iy \ e z in impossible for an ISP t(s*ai\w AMERIUTSS T PRy

v and does not have a reasonable grou

ffem, ever, a,c cgg .i
{,,-.‘k,‘t" AC‘L\A ‘{ 0,. td"if

Geration whan

3 "N-f: there w g Gifference

O

Y et 2 n o s g socbeye N
between the structus ¢ of Yapan,
e . . 3
i ha.s;.o, Japan indicatss

2

<2

e el ¥
HORLE vooLRAs R

ading 843 m,; CORY immc for the Uraiations of
w presont ACTA

i rlzed acts in respect of their works, performances, and phonograms, [US each Party
shall provide for civil remedies, as well as criminal penalties] [EU: each Basty
fef—emhemedre&mas—welL—a{‘rcrrmiﬂal—peﬁakies] in appropriate cases of willful conduct
[EU %9, that apply to:

% [EU: For the purpose of this Article, willful conduct means actual knowledge or reasonable grounds to know
that he or she is pursuing the objective of circumventing any effective technological measure.]
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(a) the unauthorized circumvention of an effective technological measure® [US: that
controls access to a protected work, performance, or phonogram] [EU: that
contrels-aceess-to-a-protected-work,-performanee;-or-phenegram|; and

(b) the manufacture, importation, or circulation of a technology, service, device,
product, component, or part thereof, that is: marketed or primarily designed or
produced for the purpose of circumventing an effective technological measure; or
that has only a limited commercially significant purpose or use other than
circumventing an effective technological measure.

[EU: 4.2 Each Party may provide for measures which would safeguard the benefit o
exceptions and limitations {o copyright and related rights, in accordance with ity

[CH: Swias-propesal reflects 2 desire by Sw zs eriand to apply para 410 &

OrtiON 2
[J:
4. Bsch Party shail provide for civil remedies that apply o

mae:‘%mw B wi’aich a g}ﬁ {xgm 5V Em
an ¢ffee mfs: tﬁtel‘smﬂqmmﬁ mies

i EASUTES z.znder c.eri-em conditions {The Copyright
ntion of aocess control )
OT provide:

nveniion of access control dself

—\Oj ‘n/\-

5,,1
Act does %1 resin
Howey

HuE on b a;: on of cirenlation of services oy {‘§1‘€;1£’“}V“.:‘ )
flion o Ay cmrv of devices for circumvention of access cont mi,, ﬁﬁ-‘;i
inal penaliiss im circumvention of access contrel or aov relate 0‘ cis, such ag

*! For the purposes of this Article, effective technological measure means any technology, device, or component
that, in the normal course of its operation, [US: controls access to a protected work, performance, phonogram, or
protects any copyright or any rights related to copyrights.][EU: is controlled by the right holders through
application of an access control or protection process such as encryption, scrambling, or other transformation of
their works, performances or phonograms, or a copy control mechanism, which achieves the protection
objective.]

[J: Japan needs to consider further whether footnote [31] is acceptable.]
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manufacturing of or trafficking in devices for circumvention of access control.
Therefore, Japan is now examining how to fix the difference between its legislation and
present ACTA draft, with due regard to maintaining a balance between the rights of authors
and the larger public interest, e.g. education, research, and cannot provide definitive
comments on Paragraph 4 at this time. Japan reserves the right to make further comments on
Paragraph 4. ~

£
58

CESS SO if \

CBECERS cr‘x;*tm‘i v-s‘*'éf*a’{si‘ g
AO1 GCHONS WETS CORSE ~E

fegal 1 um?v
.-imber 0
protection perspecty M ]

RITHG €

[5. Each Party shall provide [US: that a ] [EU: adesuate legal protection against 2 |
violation of a measure implementing paragraph (4) [US:is a separate civil-or criminal
offense,] [EU: is-a-separate-civit-oreripunal-offonse,] independent of any infringement of
copyright or related rlghts 2 Further [US each Party may ad pt exeeptions and limitations

ety ey provide for weasures
1t hmts*mm to copyright and

$ TEQUITS any Par
ERISH IO f%%.z‘;i:.e tHese MERNTes ave uns
beir copynghts”, Switzerland o oﬂd o \,z‘é'ﬂ: for

wemption front any Hald '

ide an e .
o onder copyright as well as vuder the ;‘m G f

SPOCHIE €
dun’?\) 3 3'”3
ui R

\.‘ k‘z‘\ $ ‘ 1‘;

" as we}i as remedio i
for the enforcemeng u? fmc 3 \*r:uai

[NZ: The g

z znce with the spplicable national Jegislation, the]obligations in paragraphs (4) and
; hc] without prejudice to the rights limitations, exc'eptions or defenses to copyn'ght or

).

[CAN: clarification of relationship of exceptions to access control measures.]

[J: Japan reserves its'position on Footnote (8) because the acceptability of this Footnote depends on the scope of
Paragraph 4. The current Ieglsla’uon of Japan does not mandate devices to respond to any particular
technologlcal measure. |

¥ Negotiator’s Note: This provision is subject to broader government actlon/soverelgn immunity provision
elsewhere in the Agreement.
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property rights and the ACTA discussion paper. In particulér, we note that the discussion
paper only refers to parties providing “remedies against circumvention of technological
protection measures used by copyright owners and the trafficking of circumvention devices.”

New Zealand does not support protection being mandated against circumvention of TPMS
where the underlying work is not protected by copyright.  In particular, we do not support
protection against circumvention of access control TPMs because access control is not an
exclusive right given to copyright owners.] '

[J: f‘:uﬂ accepta the concept of the first sentence of Paragraph 3, whi i
hahility for the wivingement of copyright or related rights and the \§FCU.E‘I?.’\."@}}{i-i‘.«{‘: ofef
technological measures are separame from and mdependent of each wther,

reserves #s posiion on the second serdence, gapecis iiv fhe wiu",\\ﬂ;

£el Y E%?'(‘?”i"éi}"h S hecayse the frst senience i3 nod i’h,k‘i’x 2 GY

ﬂ*ﬂtvx::mk i mrﬁu,? sh 4 and the second sentencs is mEr g

4 :]

GEW ﬂd{li\’i (3

19- o%th&%@&?»ﬁﬁﬁ & »e&—dfé
eéc Setive-lepal-remedies-to-protect rights

Pae FOSFRIAS - I-feww o p
By e [US for c1v11 remedles as well as

SV g

\ iy any of
fang h {3\‘{‘)0 i1 P("nS’ s OF ‘n\ reas 0(1341«. Feenads 10
cealing an infringument of any copyripght or

3 " For purposes of this Article, [J: electronic] rights management information means:
(a) information that identifies a work, performance, or phonogram; the author of the work, the
performer of the performance, or the producer of the phonogram; or the owner of any right in the
work, performance, or phonogram;
(b) information about the terms and conditions of the use of the work, performance, or phonogram; or
(c) any numbers or codes that represent such information,
when any of these items is attached to a copy of the work, performance, or phonogram or appears in connection
with the communicator or making available of a work, performance, or phonogram to the public.
33

JAPAN - U.S. JOINT PROPOSAL ‘
This Document Contains Foreign Government Information to be treated as
U.S. CONFIDENTIAL MODIFIED HANDLING AUTHORIZED*#



CONFIDENTIAL
Comments in Green; Additions in Blue; Deletions-in-Red

knowing that [AUS/J/EU: electromc]nghts management information has been
removed or altered without authority.

- [EU: 6.2 Each Party may adopt appropriate exceptions to the requirements of subparagraphs
(a) and (b)]

[J: The word “electronic” should be inserted before “rights management information” in
paragraph 6 because WIPO treaties explicitly confine the Contracting party’s obligations
copcerning RMI 10 providing the remedizs against remeving or altering slectronic KM,
other acts with the ’kn'*«Mo of such removing snd altering. ‘

g
tge
I:

4 Lo poted that Articie 12 of the WOT and Arncle 19 of the WPPT

it Parties shﬁii provide 'M“q uate and offective fogal remedies é:.gair

Ay ‘u kaow, that will induce, ensble. | ind

e‘:xpresgloz; of this provision should be examined again in oivil rex

uthonity” should be inserted as 3w in th

The word “without &

[7. Each Party may adopt appropriate 11m1tat10ns or ex
subparagraphs (a) and (b) of paragraph (6) [J: so !
adequrey of legal protection or effeciivensss of i'
thai pavagraph.]

oot significantly impair the
against the acts of provided in

Seals

i does ot supy 3*3«“51 ihe
ormance, the perf

per mi‘;‘taia.L or the producer of a phe

: £ ’0ils extending to information that
Gtormance, the om"’“ of any nght wm the

. ST SR S S SV ; PRI i - avoentions f
[J: The brackeis ;.)a. DR conirm that exceptions to ¢

g bub they chould oot impadr the a

regarding slectronic §

ay N 3 .
fons ai J~.§§.i>x\.&. 1Y

CuarteR THREE
INTERNATIONAL COOPERATION

proposala
¢l the

‘zm i ‘u;zmm; exchange and it one of the wrilisn
u for ACTATS objectives 1t would pot be ne
---d m*m mation”. 1t s suggested to consider and precise the king of

will be exchangad as weil as the mechanisms o be used for t the submission

blia

P
BIRSS

Article 3.1; International Enforcement Cooperation

1. Each Party recognizes that international [J:enforcement]. [CAN: enforcement]
cooperation [US/J/Can: is vital {US/J:to realize {J: fully} {US: filly} effective protection of
intellectual property rights} {CAN: in order to deal with the increasingly global problem of
o - 34
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the trade in counterfeit and pirated goods}] [Sing: plays an important role in the protection of
copyright and trademark rights]and should be [J: undertaken] [US: encouraged] regardless of
the origin of the infringing goods or the location [US: or nationality] of the right holder [J: of

the intellectual property rights][CAN: ef the-intellectual-property-rights].

2. In order to combat [J: intellectual property right infringement, in particular,] [Sing:

intellectual-property-right-infringement;-in-particular; | trademark counterfeiting and
copyright piracy, [EU: 1n»pamweermkeeaﬁ%erfeﬁmg—a&eepe«ﬁghtwpﬂ&eSJ] each

measures, where app: ome ] among the [NZ re cmm] competent author1t1es of the Paitié
[J: concerned with] [AUS/CH/U S/MOR. rcbpomrble fr‘r] enforcement of mtellectu §
property rights [Sing: cesx Be : :
[J: cooperatlon mcludes][Smg/CAN MEASUTRS THAY e \130] [EU wopemtzo
[US:may mnclude] law enforcement cooperatron with respect to crlmmal 1
prosecutron [J: concerning] [CAN

Particuiar atiention shall be ecvo'ed 10 i’oe umezfah::a n{ IPR 1
the health and satety ]

3. Each Party [J: shall][US: m:av], consistent with the [J
exastng] [US: domestic law and policy and the] [J: 1
arrangements to which such Party is a party] [EU: &
apreontets-and-prrangements-to-whish-such-Partrds
enforcement cooperation [EU: foreseen] [
cooperation as sot out | in this Chapt
arrgngements to which such Party is
cooperation of provide assistanigiy
arrangements, and prast ;

A th rh“ 'oter*m'tio nal agreements v;"ad

: Each Party may also conduct enforpement
:.f'(“y pursasit o of her international agreements,
ce with #He domestic law and policies.]

[EU: 4 "’*;f vf’hir'c'f ir‘ ‘fhi'»‘. {f

i confidential information for law enforcement, or atherwise be
W m}d premdzce the legitimate commercial interests of

340 F

8, {’oih 103, TESONTCe ¢ } focation md }a miurccmem {r orities of

Article 3.2: Information Sharing

1. [J: In order to ensure effectrve enforcement of the prov151ons of this Agreement ]
[US/CAN: -]
each Party [{J: shall}{US may} promote shaung or exchangmg] [Smg may, as it deems
appropriate, share or exchange | with other Parties [J:of the following information |[Sing: ef
the following-information|[EU: as appropriate and mutually agreed]: -
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(a) information collected by the Party under provisions of Chapter 4, including statistical data
and information on best practices including those relating to[J: risk analysis] [US: risk

management]; and

(b) information on {CAN . the} development [MOR: and implementation] of legislative and
regulatory measures [J: of the] [CAN: by the] Party [US: related to the protection and
enforcement of intellectual property rights].

holding of periodical meetings.

[Mor: Parties shall endeavor to estabish an observatory as a tool for coll

[AUS/NZ/US : fxcivic thix senicnce.]

: within the limits of {Sing:
_ ] g 5], policies, [J: legal] [US:
fegal] practices, and applicable [J: existing] e%i«s‘;nﬂ] international agreements
and arrangements [EU wﬂ-ﬂm the- im}rtg

authorxtre's have the [J: abrhty] [US
other [J: Parties][US: Party], it
necessary to ensure'} {NZ to fa

Intelleciual yz oper
[CAN:

k5 s di ¥ g2 -
o ifs prsiiion on s Article satil the weturedscome of the obligations

1. [EU: In order to facilitate the implementation of this Agreement or the accession thereto,]
[J: Developed country] [AUS: Developed-country] Parties shall [AUS/CAN/CH/NZ/US:
endeavour to] provide, on request and on mutually agreed terms and conditions, assistance in
capacity building and technical assistance[J: in improving enforcement of intellectual
property rights,] [CAN: focused on'initiatives to combat the trade in counterfeit and pirated
goods] in favour of developing country Parties to this Agreement and [US: , where '
appropriate,] [J: for third countries |[NZ: and-for-third-countries}- [US: for-third-eountries- for
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~countries not a Party to this Agreement.][EU: Parties shall make all reasonable efforts to
ensure that such capacity building and technical assistance are compatible and do not overlap
with similar activities provided by international organizations active in the field of
intellectual property.] [Sing: The provision of assistance under this Article and Articles 3.3.2
and 3.3.3 is subject to the availability of resources on the part of the donor Party.]

2. For the purpose of paragraph 1, [J: developed country][AUS: developed-eountry|Parties
shall [Sing:, at the request of developing country Parties and on nwriually agreed terms and
conditicns, ] work closely with [J: developing country] [AUS: ather |Parties [US: and, wher
appr o}cmig cou IHTIeS 1 01 a P arty to this fwuuvwr or :s:;mrw‘a customs tcrr""n“i £3, ] [J

through sharing best practices concerning intellectual property law enfor:
providing relevant technical training for enforcement officials.
o i1s positian on s driicle wndii the noturs Sligations &

2 -7
heesn clarifiod. ]

3 [{J Developed country}{AUS/EU B eveloped and

iop’and administration of this Agreement, take into
‘the field of financing and technical assistance. In this

integration of anti-cc
This assistance shall
carry out their obli

.' gned to help developing countries to harmonize their laws, to
and to exercise their rights as Members. '

suré:::"pgedictable and sustainable financing.

(b)

G:promote coordination of technical assistance activities with the bilateral donors, WTO
tandt- WIPO as well as with other relevant international intergovernmental institutions.

(d) States Parties shall review annually the implementation of this Al‘ticlé].
[Mor: 5. State parties shall endeavour to provide technical assistance in the following areas:

(a) Promoting the culture of intellectual property.
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/
K

(b) Training professionals in charge of the protection of the rightholders involved in the
- protection of intellectual Property.

(c) Capacity building and experience sharing among institutions in charge of fighting
counterfeiting and piracy.

~ (d) Tools for measuring the economic impact of counterfeiting on the market and evaluating’
the anti counterfeiting and anti-hacking actions.

(e) Conducting joint operations at the regional and international levels.
(H Er)forcemeht of laws regarding fighting counterfeiting and piracy trough the Taternet.

Technical assistance shall be extended to all other types of actions ng the

implementation and the applicability of the ACTA Agreement]. :
CuarteR Four

ENFORCEMENT PRACTICES

Article 4.1: Enforcement Expertise, Information and Domestic ‘Cocrdination

1. Each Party shall [{J:facilitate} {NZ: en:courag ‘
development of] [US: develog] specialized expertrs :

authorities concerned with enforcement of [J:i
copyright and tmdvnari' I3 '>'h‘(<,] n order to [

cans of
¢ation and

h ﬂpiemh-;;aﬁ-‘- 18 € u%a,h Jpz
prosecution of cases conce

[AUS: Leserve jts posit,

ollection and analysis of] [Sing: endszvor to colisst]
:eIevant] [Smg. retevant] information [Sing: , which sach Party

2. Each Party shall
statistical data and
ocieﬁ D { YR

f&r tl}er ] promote collectlon of 1nforrnat10n on best practlces to prevent and
intellectual property right infringement] [CAN: trademark counterferting and
t piracy]. [Sing: -espesiath-irade-in-counterfeit-trademaric-goods-and-pirated

vright-paods-Each- Parw—ﬂhaﬁ farther- premure emleuiea efinfermation-on-best-practices

3. Each Party shall [Sing: , as it deems appropriate,] [US: , as appropriate, ] [J: endeavour to
enhance] [US: promote] internal coordination among, [J: and facilitate joint actions by] [US/
CAN: and-facilitate-joint-actions-by|, [Sing: such Party’s] [US: the] competent authorities [J:
concerned with J[US: responsible for] enforcement of intellectual property rights [J: through
an appropriate coordinating {J: body}{EU: bodies} or other relevant mechanisms] [Sing:
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through-an-apprepriate- eeerdmatmg ‘body-or-etherrelevant-mechanisms].

4. [T In order to promote effective enforcement of intellectual property rights, ] [US/CAN

' CHVE ~ shts, Jeach Party shall
[Smg as 1t deems approprlate] [J endeavour to encourage [EU endeaveour-to-encourage |
[US: promote] [US/EU: the] establishment and maintenance of formal or informal
mechanisms, [US: as appropriate,] such as public and/or private advisory groups, whereby
competent authorities may hear [US: the vigws of] right holders and other relevant
stakeholders [J where appropnate] [US/EU %hera a-}}g}m?ﬂate] [Smg encourage

p%‘e&évrwoﬁdgfo&psmw fefeeymamﬁet%‘heat&ewm%e&rﬂght—h@éﬁs—me‘ o
- z ate-foster dialogue and miformation exchang

bha xd zolecrs m s ter dom] .
[NZ: Rexerve 3ty posidon on this paragraph.]

Article 4.2: Management of Risk at Border

Each Party shall adopt and maintain appropriate measures that-facilitate activities of custom
authorities for better identifying and targeting for inspection at”
{EU: couid} contain] [CAN/CH: which are suspegt
goods or pirated copyright goods] [EU: gootls infi
activities may include,[J: subject to paragraph 2 o

app"i‘ab‘e]'

:th rities of other Parties regarding significant
seizures of [J: counterfeit: EU nf H)“z”\ﬂ”] goods by customs, wherever
possible; and
(c) sharing information wit a .thorrtles of other Parties on approaches that are
effectiveness in targeting shipments that could contain [J:

afringing] goods.

ot ﬂhr;\nmts for nwgger tw‘r that are \us{\atvd {0 contaln

m nlvmrt stakeholders and with competent sut! OIS T8 :«p@mdfc for
rrot ts er‘fmeemerr tes identify and 3.("011::%& significant ciska and promots

21 apptoprmte exthamt fate with border authorities of f other Parties and
nformation with border authorities of other Parties on approaches that are
developed to provide greater effoctivencss jn the border enforcement of intellectnal
property rights, including approaches for targeting shipments that could contain
counterfeit and pirated goods.

2. Each Party shall provide that its competent authorities may conduct audits of an
importer’s business records, including methods of payment and purchase contracts, as
well as its internal controls to track illicit financial gains and expose business practices
related to trademark counterfeiting and copyright piracy.] ‘
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[KOR: Article 4.2 should be reviewed in relation to other proposal on Chapter 2 regarding
Information Exchange between Customs Authorities.

Article XX: Information Exchange between Customs Authorities

If the customs authority of an importing party seizes counterfeit trademark goods or pirated
goods to be imported, the party may request the customs authority of the exporting party to
take proper measures to the exporters of the goods concerned. The requesting party shall
provide information necessary Jor the identification of the goods concerned by the customs

wsthority of the requesited pariy.]

s on US proposed and Kovess propossl ]

P

287

PLANEE

CeEy Fi A!*.‘."(.?\..'f-..-:.c. » Megmure secfioin |

S I “’)

Article 4.3: Transparency/Publication of Enforcement Procedures and Pr

OrtiOoN 1
[J: 1. For the purpose of [J: further] [US farther] promoting transp !
administration of [US: the] intellectual property right enforcement systén “each Party shall
take appropriate measures [US: pursuant to domestic laws sicies,] [J: available]
[US/CAN: available] to publish or make available to the public inférmation [CAN: within &
regsonable perind of time] on: :

points for assistance to right holders;
(b) relevant laws, regulations, [J: final ]U.dl i
administrative rulings of general :
property rights; [Szng delete sub

er fond oy Faii ihe possibifisy so publish s::f.}gme’a;‘;.}::»f;e'._s*
fease of goods. |

tive enforcement of intellectual property rights and [US: an

tual property protection system] [Sing: sztelectual-property
ncludmg any [US: any] statistical data that the Party may collect.]

wpose of promoting transparency ju the adminiat mf ou of its inteilectual
enforcement system, each Party shall:

provide that fnal tudictal decisions or adndnistrative rulings of genersl
apphcablhty pertaining to the enforcement of intellectual property rights shall be in writing
and shall state any relevant findings of fact and the reasoning or the legal basis upon which
the decisions are based. Each Party shall also provide that such decisions or rulings shall be
published**** or otherwise made publicly available, in a national language in such a manner

3624 JS : For greater certamty, a Party may satisfy the reqmrement in [Article 5. 3] to publish a measure by

making it available to the public on the Internet. ]
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as to enable governments and interested persons to become acquainted with them.

(b) identify in a manner readily available to the public, the competent authorities
for intellectual property enforcement and contact points where right holders may seek
assistance;

(c) [publish applications for the suspension by the competent authorities of the
release of suspected counterfeit and pirated goods as a border measure;] and

(dy  publicize information on its efforts to ensure effective enforcernent of
itellectual property rights in its domestic intellectual property rights svstem, inclu
statistical information that the Party may coliect for such purposes. ™ ]

OrtiON 1
[J/US: 2. Nothing in this {J: Chapter and Chapter 3}{US: Agreensgut >quire any
Party to disclose {J: confidential} { US: eesnfidentialt- information which would impede the
enforcement of its laws and regulations, including laws protecting investigative techniques,
right of privacy or confidential information for law enforcem: otherwise be contrary to
{US: its domestic laws or policy, or} the public interest, or: rejudice the legitimate
commercial interests of partxcular enterprises, publi . '

[EU: Mewve dis parag

e
[5s
es
.
>
3
Rt
rns
~o
Wy,
<
o)
-~
':d
..35
ot
‘V
Py
3
3
3
j]
otV
Q

[AUS: 2. Nothing in pamgmp&w i 2 amﬂ ;
1:.{1.03_3. ston, or contfuient '

i mpuh iaw mtorcvn .m OF «A horwise
o the lez gitimate commercial interesta of

H

3
? QEY uu;“

HtY z)fah!

S Ay mmz ai*b‘,r q*;‘m uf Rﬂ&pk»&ﬂi 'A*ifi\,t’(;‘,wps,me us‘ }e'
AT pmprza‘m megsures for the dissemination of the information concerning the
incleding displaying the decision and publishing it in full or in part. Farties may
rovision 0 other judicis! and administrative proceedings. |

Each Party shall [take {J:necessary} {CAN: neeessary}{[Sing: such}{AUS: appropriate}]
[US: promote the adoption of appropriate] measures [Sing: as it deems appropriate] to
enhance] [NZ: will promote] [US/MX: including educational projects, designed to raise]

¥ [US: For greater certainty, nothing in [this sub-paragraph)] is intended to prescribe the type, format, and
method of publication of the information a Party must publicize.]
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public awareness of the importance of [J: the protection of J[US: protecting] intellectual
property rights and the detrimental effects of intellectual property right infringement,
including educational [J: and dissemination] [CAN: and-dissemination] projects. [US/CAN/
MX: Such measures may include joint initiatives with the private sector. ]

[EU: Article 4.5: Destruction of infringing goods
In cases where confiscated goods found to be infringing intellectual property rights are to be
destroyed, Parties shall endeavour to take environmental concerns into account when
deciding cn the destruciion method. ]

CuarrEr FIve
INSTITUTIONAL ARRANGEMENTS

7 “‘"l:ﬂ i sk

slepévioms on e aEls

e Cliopers uj ,;' BETE
BUNEIS If:Zu«/ are nof final '..nfuf.
e siage uf e fé.;;’{)&f'f;‘?.'?ffe‘.}??.

.f}{,’ eIl

reiis

P . : TS
15 (;" "If’é’ SHN G SHIER PESOMCeR f/‘;’ &

o

FRREST i,

timaad ""‘“(a’l"?; ByLes?

?LE>5. 1: Tre [Can: oversicuT] [MEX: StEERING] [NZ: COM‘I\'IITTEE][AUSI OVERSHETF]

1. " The [NZ: Contracting] Parties [Can: hereby establish][ [NZ: shall have a] the [Can:
Oversight][CH: ACTA] [MEX: Steering][AUS: svessight] Committee, comprising [{Can:
representatives of} {SING/AUS: each of} the Parties] [NZ: one delegate from each Party
who may be assisted by alternative delegates, advisors and experts.]

SING — The proposed refinement seeks to clarify that each Party should be represented in
the Oversight Committee.
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AUS - Australia proposes that the Oversight Committee be comprised of representatives of
all Parties, rather than being made up of representatives from a select set of Parties.

NZ - New Zealand recommends deleting the term “oversight” from the name of the
Committee to avoid any confusion as to the function or purpose of the Committee.
New Zealand also recommends that the provision clearly state the composition of each
Party’s delegation on the “Committee”.

sshiish o stiintion ﬁ'?}" the .
- i ; y

4 jroet the Pavt

COME
:

ooy Has A ff: I ffm;::;* wi*e)

FROP G INENY

3

L copnposifion of ¢

i/"? ene‘f.,' i ",Jw

1
wiiiee i&

;c" 3}‘6:‘ { R

. oneemmg the amendment and development of th].sf Agl eement.] while
ensuring that such[Can: elaboration][NZ development]does not duplicate
other international efforts regarding the enforcement of intellectual property
ghts;

[NZ: Delete sub- puraﬁrapn][Can resolve |[AUS: facilitate the avoidance of]
disputes that may arise regarding [Can: its][CH:the] interpretation or
application[EU:*"] [CH: of this Agreement]; and

(d) consider any other matter that may affect the operation of this Agreement.

AUS — [Australia proposes to replace all references in this Chapter to the ‘Committee’ with
the ‘Oversight Committee,’ to avoid any confusion with committees established under Article

*" The application of this provision shall not conflict with the rules and implementation of the Dispute
Settlement Understanding of the World Trade Organisation.
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5.1.3(a)??][Australia’s written comment of 12/21/09 indicates that it does not support the
use of the term “oversight”; however previous comment favors “oversight”. Need
clarification.] Australia also proposes that the Oversight Committee facilitate the avoidance

of disputes, rather than attempt to resolve disputes by consensus.

MEX — On (c): who will resolve di.sputes? Clarify scope.

NZ In order to clarz]jz ﬁmcizon (b) New Zealand recommends replacmg the reference fo
He wion " s«'!?,; “dralwith maners cong 3

f2e il ’/i L ’;’}'Irl

Hin

it ,:'f;s she Oopmmitier io Ui

sy

5 I wm ”

ing the implementation of Parties' obligations, as defined in Article

5.1.2.a) and assisting candidate countries to join the Agreement. This Task-

Force should consist of experts appomted by the Parties and agreed upon by

“the Oversight Committee;]

seek the advice of non-governmental persons or groups [MOR: from the State

Parties];

[AUS: (Delete sub-paragraph) make recommendations regarding the
implementation of the' Agreement [EU: including endorsing best practice
guidelines for implementing the Agreement, identifying and monitoring
techniques of piracy and counterfeiting and their evolution]];

(d)  assist non-Party governments in assessing the benefits of accession to the
Agreement [EU: and share information and best practices on reducing IPR
infringements];

(e) [NZ: (Delete sub-paragraph) support international organizations in the
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enforcement of intellectual property rights;] and
® take such other action in the exercise of its functions as the Parties may

decide.

AUS - Australia supports autonomous implementation of ACTA, and regards article 5.1.2(d)
as providing the committee with adequate powers to review issues including implementation.

NZ — New'Zealand agrees wz'th the Commiz‘tee being able to be delegate tasks to working or

;’fﬁ:ﬁg' choleyatas from Pardes fo the dgresmest. The Copsaiitier shonl

wiereg iy funsetions ore corviad :3;:..!
:‘;:? “Cennnsitior” (of Parties) fn‘w
i Cxtonding compi ’ ‘fmz/w ;www*ﬂ far o

'.f’(?’ 2z e“,:'c _ﬂe}« erierss :;,; ;

FR e i.?) ¥ 'Y?/;

2

i ff‘} o """‘2';’{?';"; cpud, therefore, &

.,'2'-?.3 vimply defpred

cx sy in D Fagne -~ X
srraph 3, Japan cppre

7

spedi Lt vvind She rode of

WEFIEE ”‘1’?

b3 s ped sy e
inciudad in e"m ;“:;’f}i za«s':« 3 P‘J by shored

ey it fwpartaed 1o speclly what comtifuies a guoyne of Covonisize

ee may otherw1se decide {SING: by consensus}] [MOR: &= cept 25 Tbe Commitice
i¢.]. [CH/J/U S The working language of the Committee Shdll be

Enghsh ] '

SING - The proposed refinement seeks to clarify that any decision to not take decisions by
consensus must itself be taken by consensus.

NZ - Whether the 4 greement ultimately requires the Committee to meet regularly on an
annual or biennial basis, provision should be made for the Committee to be able to meet in
45
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between times. Provision for extraordinary meetings to be held and under what conditions
could be provided for under the Committee s rules and procedures.

JAPAN - Regarding the principle of decision-making provided in paragraph 4, Japan can in
principle support consensus system. However, the principle of decision-making should be
decided so as to match the functions of the Committee: “a majority of the votes cast” system
may be better for decision-making of minor issues. Japan reserves its position.

5. The Committee shall convene [Can/EU/MEX :at least [once a year]] [NZ: onc
two years] [Can: in regular session][CH: in-repular-session-—Regular-sessions). [Tlhe
Committee shall be chaired [AUS/NZ/MEX: fand hosted}][EU: fand-bested}] [ an
successxvely by each Party] [AUS by a Volun’reennv Party] [1n Enghsh alphabetlc ly

A Specml session may be called for bv one Parcy and convened if th
does not oppose such request. The Special session shall be chaired by the Party chaumc the
Regular session of that year. The Committee shall preferably meet in Geneva ]

-y .
,u/ 10 , ‘ " A:).'}

&2 f;a}' 412 0 24 x’;, A%

ppcrts the Dormmmftes mecting on o SMepwiod bosis with provision for
the Commzttee z‘o meet zn extraordmary sessions in between if the czrcumstances warrant

additional meetings.
. From an administrative perspective it appears sensible to at least link together the

responsibilities for being the host and for providing the Chair.

JAPAN - Frequency of meetings should be decided so as to match the nature and volume of
the functions to be entrusted to the Committee.
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Regarding chairmanship of meetings, Japan can basically support a rotation basis.

Regarding the location of meetings, Japan prefers a rotation basis in light of reducing and
-equalizing the financial burden of the Parties.

KOREA: To promote operations of small working groups and sub-committees, outreach
- activities, etc. both a regular and a special session should be held in the Geneva-base.

[US: 6. The Committee’s role as set forth in Article 5.1 shall not include any oversight or
. supervision relating to domestic or international criminal investigations or enforeem
specific intellectual property cases.]

ARTICLE 5.2: THE SECRETARIAT

iat to the
calendar year

1. The Party vthat is the Chair of the Committee shall provide he Secr.

the calendar year 1mmed1ate1y prior to that}] in Wh"'
that Party as Chair.

o .. L
[ SN SO SR NP e
SRRy

v ndmrisy rz/*frzi fj’ 4 eg‘?ré,:a'.fs:.f;e‘ ioan
.' o . YRR

stiesn Sike LIPOR 2o i

ce of the AC

FES, (B ;,;m' e ,,,“341

W, since fhg Guestion pelesfes

sesticer .ﬁ's"zf;:rz,f.,&.;f }fm sivan, The taras of the

P

Fag 08 10 moich the Comeifiee. Jupan reseyvey i3 position,

200F L’,”if:u" R o e X n'r"" )}"'";"i"’?f‘ “?:Jf 3 ,?fm;/.rj';, ¥7

" MOR - Morocco is in favor of a Permanent Secretariat to ensure continuity at the level of the
management and implementation of the agreement;
- Morocco is for the idea of a Secretariat attached to an existing International Organization
(WIPQO for instance) :

- Need to discuss structure of the Secretarzat

2. The functions of the Secretariat shall be:
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(a) to provide assistance to the Committee [NZ: as required, and];

(b) [MEX: to provide administrative support to the Chair] [NZ: to perform the
administrative tasks concerning this Agreement.]

(c) [MEX: to elaborate all documents resulted from ordinary or extraordmary
sessions]

(d) [MEX: to submit documents derived from ordmary or extraordinary sessions
to all parties] ' :

‘_3:

PEEPVE M COMEFRENLY (v s provivion, ;'4”:’*”5"’7 cirr elixbooticns o
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Faiso b s},«’ ifre Secyeiriol.
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2.7 3
he Secreliarndd shwndkd depond on fm

(,!ZS{.‘Z;’.S?.‘(:’&;}E";' o1 ruhstonice of th

ArticLE 5.3: ConTtacT Pomnts

[Can/AUS/US/J: Each Party shall desi

AUS: name and address] [J: name, @ ,‘teiephone number and e-mail address] [US:
The name, and phymal address ) a drebs] of that contact pomt [Can/U S/J shall be

elpphone number and esmoil ad

“.On the request of [Can/SING anotherj [EU: one] Party, the contact point [EU: of
anothcr Party] shall identify [Can: the] [SING: according to the matter concerned, an
appropriate] office or official [Can: responsible for the matter concerned][SING: respensible
for-the-matter-concerned] and assist, as necessary, in facilitating communication between the
[US: responsible] office or official concerned with the requesting Party.

SING — The proposed refinement gives greater flexibility for a Party to decide which office
or official is best placed fo address the requesting Party’s concern.

: ‘ : 48
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MEX — Please provide further explanation.
[ARTICLE 5.4: TRANSPARENCY

CH -This Article should form part of the Final provisions and not part of the Institutional
arrangements. '

NZ New Zealand notes that the issue of transparency and provzszons govermng it now

2 yeviewed i f«)emm}i fo the provisions an o
7 csincd fosrjorcement Proctives Choaplers:
pearagvapd 1 secms o ';4"';;%;; /;fzz('f‘/f 1 (Transpareniy), ;«'ém‘f

Sagiany

2 s e S ‘n'.'v’. PR e N e
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1ox owverluap Arficle 3.2 1sEEiC Sharing), poragiapis

IViawouscion Poner
SARCHSKIGN $70
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cretiesy shoubd be FEVER IO 1S R IO !j"f el

rty shall ensure that its laws, regulations,[Can: procedures] [CH: final
s], and administrative rulings of general application respecting any matter

_made publicly available [CH: in a national language,] in such a manner as to
vernments and interested persons to become acquainted with them.]

OrTiON 2
[US: 1.Each Party shall ensure that final judicial decisions or administrative rulings of
general applicability pertaining to the enforcement of intellectual property rights shall be in
writing and shall state any relevant findings of fact and the reasoning or the legal basis upon
which the decisions are based. Each Party shall also ensure that such decisions or rulings

, : : 49
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shall be published®® , or otherwise made publicly available, in a national language in such a
manner as to enable govemments and interested persons to become acquainted with them.]

EU —: Delete paragraph Yhzs is alreaaj/ Jforeseen in Article 4.3 of Chapter 4: Enforcement
Practices.

[2. Each Party shall notify the laws and regulations referred to in [Can: paragraph (1)]
[EU: Article 4.3] to the Oversight Committee in order to assist that Commlttee in its review
of the operation of this Agreement.]

LEHE.
;

o Fhw ar;-'(;;z..::a,c?.’ f"' guite

#3INE u?‘ 32 fmu’f Frosiciven pynd not !.}j’[fs-ﬁ IRETI iy

Y3
SEEIfET 88 y”f o 4 (A»f-"‘ s

s ot wech consulintiom and whaot ix ¢

Each Party shall [Can: accord sympathetic consideration to, and shall] [SING: asecerd

sympathetic-consideration-to;-and-shall] afford adequate opportunity for consultation

regarding, such representations as may be made [US: to it] by another Party with respect to
any matter affecting the operation of this Agreement. :

*1USs: For greater certainty, a Party may satisfy the requirement in [Article 5.3] to pubhsh a measure by making
it available to the public on a publically accessible the Internet site.]
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SING — The suggested deletion if for greater clarity.
MEX - Whét is meant by “affecting”? |
[EU: ARTICLE 5.6: OBSERVERS

Countries candidate to become a Party to the Agreement may be 1nv1ted [MOR/
AUS: by the Committee] to attend sessions or parts thereof of the Oversight Committee

as observers. An invitation under the same status may be extended [MOR/AUS: by the
. Comnuttee] to mternatmnal organmatlons active in the field of 1ntellectua1 property at

PAROPI [P A
MR G QDEGEYER
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shoubd be suliject o vreement by

- CHAPTER SIX
FinaL Provisions

e

[NZ: ArTicLE X : TRANSPARENCY

NZ - As noted above, the numerous transparency provisions occurring throughout the
Agreement should be consolidated into a single provision in this Chapter of the proposed
Agreement.

1. Each Party shall ensure that its laws, regulations, procedures, and administrative
rulings of general application respecting any matter covered by this Agreement are promptly
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published or otherwise made publicly ayailable in such a manner as to enable governments
and interested persons to become acquainted with them.

2. Each Party shall notify the laws and regulations referred to in paragraph (1) to the
Oversight Committee in order to assist that Committee in its review of the operation of this

Agreement.

NZ While we have replzcated the original wording used for Article 5.4, we note that the
“iz it review of e operation of this Agressient T may need o be veviewed and

. ? N
” gt s fop
Py ivzjf .-:’.‘: Fieis o

(.337)’?'?-:,.-"{&.»:.;»'.3.3: v B corsistenst with fuvstions ([ the Crpnnsittee DY ELLH I 2

3. Each Party shall supply, in response to a written request from another Pa

publm or private. ]

ARTICLE 6.1; BECOMING PARTY TO THE AGREEMENT

shall approve the agreement on
of the Parties].
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MOR — Morocco supports Option 1 of this paragraph, i.e. WIPO

2. Any Intergovernmental Organization which [US: the Committee decides] meets the -
requirements of paragraph 5 may become party to this Agreement. The Organization shall
inform the Depositary of its competence [US: in respect of matters governed by this
Agreement], and any subsequent changes in its competence, with respect to the matters
governed by this Agreement. The Organization and its member States may, without,
however, any derogation from the obligations under this Agreement, decide on their
respective responsibilities for the performance of their obligations under this Agreement [US:
without, however, any derogation from the obligations under this Agreement].
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approval, or
(b) the deposit of an instrument of accession.
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5. In this Article, “Interge
by, and composed of, Stat
matters governed by this
property protection and bindin
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0 alf its member S’tates, and has been duly authorized, in
dures, to sign, ratify, accept, approve or accede to this

sestradi praposes dut #as aetich: be removed fllowing the

: ThlS Agreement shall enter into force, with respect to each of the [Can: first five
States bf Intergovernmental Organizations] [AUS: [five] members of either organization
identified in Article 6.1.1] which have deposited their instruments of ratification, acceptance,
approval or accession, [Can: three months] [AUS/US: 90 days] after the date on which the
[AUS: [fifth]] instrument of ratification, acceptance approval or accessmn has been
deposited.

AUS - Australia reserves its position on the threshold of five parties, but supports the
remainder of this Article, subject to drafting amendments.
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Australia proposes to remove the reference to intergovernmental organisations, and
replace it with a reference to members of either organization identified in Article 6.1.1.

Australia supports the principle of a broad ACTA membership, and does not want

ACTA to appear to be an exclusive agreement.

—  Australia proposes that the threshold number of Parties be set at a majority of
parties participating in negotiations.

- Accordzngly, Australza supports a larger number if EU member states will be
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1 take effect [Can: one year][US/CH: six months] after the
epositary.
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1. [J: Any Party may initiate a proposal to amend the provisions of this Agreement by
submitting such proposal [to the Oversight Committee]]. This Agreement may be amended
by the Parties on the basis of a [MEX: previous] text adopted by the [Can: Oversight][CH:
ACTA][MEX: Steering] Committee.[ CH: Each Party may propose amendments to the

Agreement to the Committee. The Commlttee shall decide upon the proposed amendments by
consensus. |
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JAPAN - Provisions concerning eligibility for making proposals for amendment (e.g. Any
party may propose an amendment to this Agreement.) and details of the decision making
process regarding the proposed amendment is necessary. Please clarify the meaning of “on
the basis of a text adopted by the Oversight Committee.” Are any further discussions and
modifications by the Parties on the text adopted by the Committee expected or will this
Agreement be amendment as written in the text?

K OREA - Korea proposes that Article 6. 4 be artzculated in terms of the mechanism for

FEREREREY PR OUTr s,

2. The Parties shall deposit their respective instruments of ratification, accept
approval of any such amendment with the Depositary.

ARTICLE 6.5; TEXTS OF THE AGREEMENT

[Can/US/EU/J/KOR/MEX/MOR/NZ: This
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" ARTICLE 6.6: DEPOSITARY

[Name of [Can: State][EU: entity]] shall be the Depositary of this Agreement.-
AUS - Australia is unable to nominate itself as the depositary.

MEX - On what basis are Parties going to decide on the Depositary?
: L 35
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JAPAN — The Depositary of this A greémem‘ should be decided after further discussions.
ARTICLE 6.7: SIGNATURE

This Agreement shall be open for signature between [date] and [date] with the [Can:
“Government of] [EU: Gevernment-of] .......... [the [Can: country][EU: entity] that exercises
the functions of Depositary]. :
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